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How one defines law depends greatly on what one 
believes. The definition of law varies from culture 

to culture, religion to religion, and from philosophy to 
philosophy. It is important therefore to consider how 
different worldviews affect the way people think about 
law. Darwin’s theory of evolution is said to have generated 
a materialistic worldview that has had a significant impact 
on Western conceptions of law. Under the direct influence of 
Darwinism a profound transformation of legal studies took 
place in the nineteenth century. It is the main purpose of this 
article to reveal some of the philosophical implications of 
Darwinism and to explore how this particular worldview 
affected the general perception of law in Western societies. 
In so doing, this article focuses on legal theory and cultural 
conceptions of law, rather than on specific laws and rules. 

Darwinism as worldview

The idea of evolution is often associated with the English 
biologist Charles Darwin (1809–1882), particularly his 
work On the Origin of Species, published on 24 November 
1859. Darwin was an English naturalist who believed that 
the world is not constant or recently created, but rather 
very old and changing steadily so that all organisms are 
transformed in time. Thus he assumed that every organism 
descends from a common ancestor and that humans are 
highly evolved animals. 

Following the publication of On the Origin of Species, 
many intellectuals and free-thinkers raised the argument that 
evolution disproved God’s existence on the basis that, as 
E.O. Wilson puts it, “if humankind evolved by Darwinian 
natural selection, genetic chance and environmental 
necessity, not God, made the species.”1 The consequences 
were twofold: the challenge to the notion of nature as a 
divine creation and the undermining of the confidence in 
the presumption of objective moral standards common to 
mankind as a whole. This so being, Francisco Ayala of the 
University of California comments that “Darwin’s greatest 
accomplishment was to discover that all living beings 
can be explained as a result of a natural process—natural 
selection—without resorting to a Creator.”2 

The consequences of Darwinism had profound 
ramifications for the construction of social and political 
theories in that they endorsed a naturalistic worldview that 
called into question fundamental facts about God and the 
human nature. Because Darwinian evolution fills the place 
of traditional religions, it is possible to suggest that the real 
conflict taking place in liberal-democratic societies is not 
so much between religion and science, but between two 
diametrically opposed worldviews: naturalism and theism.3 
According to the Oxford professor of Mathematics and 
Philosophy of Science John C. Lennox, naturalism stands 
theoretically opposed to any belief in the supernatural, 
“insisting that the world of nature should form a single sphere 
without incursions from outside by souls and spirits, divine 
or human.”3 Lennox thus explains that a statement that God 
created the universe and its physical laws is a statement of 
belief, not a statement of science, in exactly the same way 
as naturalistic assertions about the origin of the universe are 
not statements of science, but of personal beliefs. 

In this sense, as Lennox points out, “the key issue is not 
so much the relationship of the discipline of science to that 
of theology, but the relationship of science to the various 
worldviews held by scientists in particular to naturalism and 
theism.”4 And since Darwinism is primarily an attempt to 
explain some of the deepest questions of life, such as where 
we come from, why we behave as we do, and the roots of 
morality itself, Lennox concludes that Darwinism can be 
fairly described as a naturalistic worldview that “regards 
everything that exists or occurs to be conditioned in its 
existence or occurrence by causal factors within one all 
encompassing system of nature”.5 

Evolutionary social theories

The second half of the nineteenth century has been 
called the Darwinian Age. During this period, many social 
theorists (Ammon, Grant, Gumplowicz, Le Bon, etc.) 
borrowed evolutionary theories and transplanted them from 
the realm of biology to the social and economic realms.6 
Even those who wrote prior to Darwin were actually 
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benefited by his largely successful effort to popularize 
evolution as the dominant scientific account of origins. 

Among these pre-Darwinian social evolutionists was 
the French sociologist Auguste Comte (1798–1857), the 
founder of positivism as well as the inventor of the term 
sociology. Comte was one of the many intellectuals of his 
time to have been deeply impressed by the strides that had 
been made by the physical sciences. This led him to believe 
in the limitless capacity of science to effect improvements 
in the human condition. As the late Irish jurist J.M. Kelly 
pointed out, 

“[Comte] was writing at a time when biological 
evolution was in the air; and, although he was dead 
before Darwin’s greatest work was published, he 
proposed the view that society developed and 
changed in response to certain laws, analogous 
to the great biological principles governing 
the development of individual species. To the 
understanding of society’s development no ideology, 
no transcendent law, could contribute anything, but 
only the observation of empirical facts. A science 
of society, thus conducted … could, he thought, 
reach a point of perfection such that law itself would 
become redundant, or rather that the function it now 
discharged would be subsumed in a sort of scientific 
social management.”7

Comte despised metaphysics and advanced the 
idea that empirical science would lead humanity to higher 
levels of social progress and economic development. 
He possessed an unshakable faith in 
the view that progress is achievable 
by a science-based manipulation of 
human societies, thus developing a 
comprehensive and influential theory 
of social science (and progress) that was 
based on the empirical method of the 
natural sciences. According to Dr Mike 
Hawkins, who is professor of social and 
political thought at Kingston University 
in London,  

“Comte’s ambition, realised in 
his massive Cours de philosophie 
positive and Système de politique 
positive, was to forge a science of 
society—he coined the neologism 
‘sociology’—which was both linked 
to and a completion of the natural 
sciences. Biology was an important 
foundation for this project, partly 
for methodological reasons (e.g. 
the use of the comparative method) 
and partly because he believed 
humans and animals shared many 
biological attributes (Cours, III, 
832–5). This was true even for 
human psychological propensities. 
Comte maintained ‘that animals, 

at least in the higher part of the zoological sale, 
in reality manifest most of our affective and even 
intellectual faculties, with simple differences of 
degree’ (Cours, III, 774).”8

The belief in the exclusive value of scientific facts 
Comte called positivism. It was also this belief that led 
him to introduce a cohesive Religion of Humanity9, which 
he associated with the “promised blessings” of empirical 
science, “not just as a source of material benefits but as 
providing in its devotees a new and more exalted type 
of human being”.10 Comte’s Religion of Humanity was 
the result of his later years when, rejecting the traditional 
religions based on dogma and revelation, he constructed his 
own positivist religion with humanity occupying the place 
of the Deity, and with an organization and ritual patterned 
after that of the Catholic Church.11 Such a positivist religion 
included a whole panoply of ‘saints’ drawn from the so-
called Benefactors of Mankind, such as Diderot, Rousseau 
and Voltaire. Comte’s disciples exalted the Republic in the 
image of the Virgin Mary, in exaltation of the feminine image 
as a representation of the ideal of purity and perfection to 
every republican government.12

An important Darwinist during the nineteenth century 
was the English philosopher and political theorist Herbert 
Spencer (1820–1903). The relevance of Spencer to 
evolutionary theory lies in his vision of law’s progressive 
development in human societies. In sharp contrast to the 
Marxist theory, in which law is just an armament of the 
bourgeoisie in class conflict, Spencer believed that social 

perfectibility could be achieved by 
a science-based manipulation of the 
natural evolutionary process.7 Spencer’s 
vision of such a process reinforced his 
conviction that people must be left 
alone by their government, to be treated 
as free and responsible individuals. 
In almost every sense, he was an 
authentic libertarian who championed 
private property, personal charity, 
women’s suffrage, and civil liberties in 
general.13 

Curiously, Spencer was the first to 
coin the phrase ‘survival of the fittest’ to 
explain the evolution of human societies. 
The phrase has ever since been used to 
describe a naturalistic law showing 
such things as co-operation, love and 
altruism to be unreal; a law which both 
demands and predicts that these values 
must always give way to self-interest. 
This sort of Social Darwinism coincided 
with the era in the United States, which 
is broadly perceived as based on the 
glorification of free enterprise and 
laissez faire economics.14 The principal 
exponent of this doctrine was Andrew 
Carnegie (1835–1919), one of the 

Herbert Spencer (1820–1903) was 
an English philosopher and political 
theorist who believed that social 
perfectibility is achievable by a science-
based manipulation of the natural 
evolutionary process. Spencer coined 
the phrase ‘survival of the fittest’, which 
has been used to justify a mechanism of 
natural selection entailing such things as 
racism, eugenics, euthanasia and forced 
sterilisation.
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captains of industry 
of nineteenth-century 
America. Carnegie 
regarded  h imse l f 
as a positivist who 
preferred to analyse 
things in what he 
claimed were scientific 
terms, once stating: 
“Not only had I got 
rid of the theology and 
the supernatural, but I 
had found the truth of 
evolution.”15 

It is undeniable 
tha t  some of  the 
leading social thinkers 
of that period adopted 
the ideas of natural 
selection and survival 
of the fittest to justify 
racist and inhumane 
policies like eugenics, 
anti-miscegenation 
laws ,  and  forced 
sterilization. The idea 
of natural selection, 

which applies in the ongoing competition of different 
species to adapt to their existing environments, was held to 
ensure that only the fittest should be allowed to survive in 
society. Starting from Francis Galton’s eugenic proposals 
“to weed out the lower classes by selective breeding”, 
those social thinkers would invoke the name and prestige 
of Darwinism to advocate the idea of ‘fitness’ as entailing 
such things as eugenics, euthanasia and racism.16 

In a certain way these scientists were only trying to 
be consistent with the philosophy of Darwinism. In 1859, 
Darwin published his seminal work, On the Origin of 
Species by Means of Natural Selection. An aspect of that 
work less well known is its subtitle: or the Preservation 
of Favoured Races in the Struggle for Life. While Darwin 
in Origin defined the word race as a synonym of species, 
applying the term to plants and pigeons, the implication 
that his observations could be applied to describe human 
races was quite evident, later to be explicitly elaborated in 
his Descent of Man twelve years later.

Since Darwinism posits that humans develop from 
lower life forms through natural selection, responding to 
environmental stimuli, many Darwinists have believed 
that it follows from this that the different human races 
have developed at different rates and to different degrees, 
because their evolution would have occurred in response to 
differing environmental stimuli. Darwin, extrapolating on 
this evolution of humans and their different races, opined: 
“At some future period, not very distant as measured by 
centuries, the civilised races of man will almost certainly 
exterminate, and replace, the savage races throughout the 
world.”17 He continued: 

“At the same time the anthropomorphous apes 
will no doubt be exterminated. The break between 
man and his nearest allies will then be wider, for it 
will intervene between man in a more civilised state, 
as we may hope, even than the Caucasian, and some 
ape as low as a baboon, instead of as now between 
the negro or Australian and the gorilla.”17 

With the advent of Darwinism, the dominant 
scientific view in the late nineteenth-century was that of “the 
law of the preservation of favoured races in the struggle of 
life”. This hypothesis served to sanction the extinction of the 
“low and mentally underdeveloped populations with which 
Europeans came into contact”.18 Although this view is no 
longer accepted in our pluralistic societies, they actually 
flow out of an evolutionary worldview which perceives 
humans as nothing but higher animals who may therefore be 
treated as mere animals or machines. This is why Darwinism 
led, among other things, to the Nazi argument that eugenics 
possessed a scientific basis, and that the betterment of the 
German race was a result of biological principles articulated 
by Darwin himself. As a matter of fact, all the three greatest 
genocidal regimes of last century—Nazi Germany, Soviet 
Russia and Communist China—were firmly grounded on 
the scientific materialism of Darwinism.19

Evolutionary legal theories

Throughout Western history until the second half of the 
nineteenth century, the idea of a higher moral law dominated 
European and American law.20 This mainstream tradition 
lasted as the main school of legal thought until the rise of 
evolutionary thinking in the nineteenth century. In particular, 
the idea that human law must be subject to some objective 
moral standards started to be more deeply challenged when 
Darwin’s theory of biological evolution was interpreted as 
implying the non-existence of God and, accordingly, of 
God-given law and rights. 

In relation to evolutionary accounts of law, the British 
jurist, historian and anthropologist Sir Henry Maine 
(1822–1888) was one of the first to apply empirical methodology 
to a subject that had until then been generally dominated by 
metaphysics. Maine’s most significant work of legal theory, 
Ancient Law (1861), was published during a time in which 
the principal intellectual excitement had been provided 
by Darwin’s recently published On the Origin of Species. 
At any rate, Maine’s Ancient Law reflected the contemporary 
interest in the idea of evolution, “propos[ing] something 
like an evolutionary theory of law, complete with a pattern 
of growth to which all systems, though geographically or 
chronologically so distant from one another as to exclude 
the possibility of extraneous inspiration, could be shown 
to conform.” 21

The most celebrated of Maine’s insights was his idea 
concerning the general direction up to which ‘progressive’ 
societies had been taken in his time. Maine contended that 
such movement would lead to “the gradual dissolution of 
family dependency, and the growth of individual obligation 

Sir Henry Maine (1822–1888) was a 
British jurist, historian and anthropologist 
who proposed a legal theory claiming 
a pattern of evolutionary growth 
to which all legal systems could be 
shown to conform. This growth would 
lead to “the gradual dissolution of 
family dependency, and the growth of 
individual obligation in its place”.22
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in its place”. Thus he advanced: “The Individual is steadily 
substituted for the Family, as the unit of which civil laws take 
account... [so] that the movement of progressive societies 
has hitherto been a movement from Status to Contract.”22 
But even as Maine was writing this passage the process 
which he so confidently discerned was curiously starting 
to reverse. In the late nineteenth century, a huge volume of 
social legislation began to reduce considerably the ‘freedom 
of contract’ in Western countries, giving ground in his native 
England to the sort of collectivism which the celebrated 
jurist A.V. Dicey would criticise so much. 

Maine presented in his legal work the notion that 
societies of all kinds tend to develop by passing through 
certain stages of law that did not vary so much from place 
to place. He sought to demonstrate how our legal concepts 
are rooted in earlier times, such as during the Roman 
Empire or before. This was quite speculative, starting with 
his description of the six phases through which the form of 
law in ‘progressive’ societies passed.23 Later scholars have 
found such a scheme to rest on evidence that is too meagre 
to support the gross generalizations he had assumed.21 Even 
so, Maine’s evolutionary legal theory remains relevant from 
a historical point of view as it helped lay the groundwork 
and change general sentiment towards law.24 

The impact of Darwinism on American 
jurisprudence

The nineteenth century marked what may be called 
a period of ‘hibernation’ for natural law theories. At that 
time, argued the jurist Hans Kelsen (1881–1973) in his 
celebrated Pure Theory of Law (1934), “the changeover of 
[mainstream] legal science from natural law to positivism 
went hand in hand with the progress of empirical natural 
sciences and with a critical analysis of religious ideology.”25 
Hence, no law was assumed to contain absolute or universal 
value, but presupposed to stay “subject to historical change 
and that as positive law it is a temporally and spatially 
conditioned phenomenon”.25 

This reality would affect even the United States, a nation 
that had been firmly founded upon principles of natural law. 
In the second half of the nineteenth century, particularly after 
the Civil War, American legal writers began gradually to 
abandon the idea of natural law, which initially had so much 
guided and inspired the American Founding Fathers, as well 
as important judges like John Marshall26 and Joseph Story27. 
Even so, until the second half of the nineteenth century 
American jurisprudence was still very much dominated 
by the belief in God-given unalienable rights, such that a 
single, correct solution for legal disputes was perceived as 
reachable in every case by means of applying natural, self-
evident principles of law. 

In the second half of that century, however, particularly 
after Darwin’s Origin of the Species was published in 
1859, many American legal writers began to modify their 
approach so as to infer that all the suffering and misery in 
the world acted as evidence against the idea of inalienable 
rights, and in their place substituted natural selection and 

its correlating understanding of the survival of the fittest. 
As a result, they gradually abandoned natural-law theory 
and were essentially divided into two kinds of legal school: 
the analytic and the historicist. This demarcation remains 
valid even today, regardless of the relative renewal in 
more recent times of the natural law tradition in American 
juridical circles.28 

With respect to the analytic school, its principal model 
of analysis derived from the legal theory of John Austin 
(1790–1859), an English positivist who defined law as the 
command of a sovereign who requires the full obedience 
of its subjects. Austin’s ‘command theory’, as it is called, 
does not recognise as a ‘law properly so called’ any norm 
derived from natural law and customary law, unless it is 
made the subject of a normative command by the political 
sovereign.29 On the basis of Austin’s attempt to separate 
law from morality, American analytic jurists developed an 
approach to law that completely ignored any metaphysical 
considerations and instead analysed legal concepts 
empirically, according to more practical implications.28 

The American legal historicists, by contrast, preferred 
to interpret law in terms of an evolutionary process that 
manifested itself through the customs of a people. As 
positive laws were growing increasingly complex, they 
contended that legal scientists should assume a ‘special role’ 
not only in tracing the history of legal doctrines but also in 
inferring legal principles that lay behind them.28 Although 
the historicist methodology differs considerably from that 
employed by members of the analytic school, so that the 
latter often criticized the former for not being sufficiently 
‘scientific’ in their legal analysis, both schools of legal 
thought were united in their revolt against the American 
natural-law tradition.28 Whereas these schools differed in 
some important aspects, they were not so dissimilar that 
influential jurists such as Christopher Columbus Langdell30 
and Oliver Wendell Holmes, Jr. were unable to comfortably 
employ both theories without any apparent contradiction. 

It has been argued that during the later decades of the 
nineteenth, and the beginning of the twentieth centuries, 
the United States was in many respects the country par 
excellence of social Darwinism. What this implied for 
American law was revealed by Oliver Wendell Holmes Jr. 
(1841–1935), when he in 1897 advised his audience of 
law students to put aside any notions of morality and 
instead view the law as a science of coercion. Holmes, a 
Harvard law professor and later judge of the US Supreme 
Court, believed that if Darwinian evolution is true, then 
there is no transcendent moral order and laws are merely a 
codification of political policies judged to be either socially 
or economically convenient or both.31 

Under the influence of Darwinism, Holmes conceived 
the idea of legal realism that reduced law to a tool for 
identifying and manipulating the existing social factors 
so as to create more harmony and progress. As Richard 
Posner observes, “Holmes was a social and biological 
Darwinian, and hence a sceptic who believed that the good 
and true, in any sense that people could recognize, was 
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whatever emerged from the struggles 
of warring species, nations, classes, 
and ideas.”32 Holmes’s biographer, Liva 
Baker, describes his achievements as 
follows: 

“[Holmes’ work]  shook 
the little world of lawyers and 
judges who had been raised on 
Blackstone’s theory that the 
law, given by God Himself, was 
immutable and eternal and judges 
had only to discover its contents. It 
took some years for them to come 
around to the view that the law was 
flexible, responsive to changing 
social and economic climates, and 
amenable to empirical methods 
of analysis. But Holmes had … 
broken new intellectual trails, using 
history to guide him. He had given 
the law a vitality it never before 
had possessed. He had wrested 
legal history from the aridity of 
syllogism and abstraction and 
placed it in the context of human 
experience, demonstrating that 
the corpus of the law was neither 
ukase from God nor derived from 
Nature, but, like the little toe and the structure of the 
horse, was a constantly evolving thing, a response 
to the continually developing social and economic 
environment.”33 

Holmes’ legal realism interpreted the law in terms 
of predictions about how courts will decide a dispute. After 
all, argues John W. Whitehead, “if there is not fixity in 
law and no reference point, then law can be what a judge 
says it is. If, however, there is fixity to law, there is some 
absolute basis upon which judgement can be made.”34 
But for Holmes, law was not a product of logic or any 
metaphysical assumptions but a process that merely reflects 
society’s adaptation to an evolving world. As law professor 
Suri Ratnapala explains, 

“Holmes’s central point is: Law is the product 
of social and economic forces. Law adapts and 
acquires new meanings to suit the convenience 
of the times. Holmes saw in the law’s progression 
one of the most important features of evolution, 
whether biological or cultural. It is that adaptation 
is never perfect. The world does not stand still, so 
by the time a thing adapts to the world the world 
has moved on. This also means that the law can 
never be fully logical.”35 

Curiously, Holmes also did not see much difference 
between human beings and animals, arguing that nearly 
every assertion about values and ethical questions can 
be reduced to a matter of dominance, power, death and 
survival.36 According to him, “might makes right” even if 

this leads to the suppression of human 
rights. “All my life I have sneered at 
the natural rights of man”, he said.37 
The dilemma Holmes faced goes as 
follows: “What is there that’s different 
about humans that dictate their right to 
life… where most people acknowledge 
no such right in other animals?”38 

Holmes was led by his materialistic 
worldview to believe that a human 
right has no metaphysical foundation; 
that such right is just “what a given 
crowd … will fight for”.39 Thus he told 
Felix Frankfurter, one of his colleagues 
on the US Supreme Court, that “a law 
must be called good if it reflects the 
will of the dominant forces of the 
community even if it will take her to 
hell.”40 His scepticism about human 
rights also led him to a broad toleration 
of legislative struggles regardless of 
constitutional implications.41 Although 
Holmes considered any law to be 
ultimately dependant for its concrete 
efficacy on the judiciary, he generally 
viewed the legislative process in terms 
of an “unprincipled battlefield” in 
which judges “should not deprive the 

victors of their spoils”.41 In an article published in 1873, 
Holmes stated: 

“Legislation should easily and quickly modify 
itself in accordance with the will of the de facto 
supreme power in the community … The more 
powerful interests must be more or less reflected 
in legislation, which, like every other device of 
man or beast, must tend in the long run to aid 
the survival of the fittest … [I]t is no sufficient 
condemnation of legislation, which, like every 
other device of man or beast, must tend in the long 
run to aid the survival of the fittest … [I]t is no 
sufficient condemnation of legislation that it favors 
one class at the expense of another; for much or all 
legislation does that … [Legislation] is necessarily 
made a means by which a body, having the power, 
put burdens which are disagreeable to them on the 
shoulders of somebody else.”42 

Since Holmes believed the traditional concept of 
natural rights was a “conceptual mistake” and a “mere 
illusion”, he was in actual fact at the forefront of a 
movement that was far more than just a mere “revolt against 
formalism”.43 Holmes assumed that evolutionary science 
made the idea of God unnecessary, and that morality is 
only a matter of personal choice that lacks any external 
foundation. Above all, his so-called legal realism amounted 
to an unambiguous revolt against any objectivity in law, not 
to mention a revolt against the whole tradition of self-evident 
rights in American constitutionalism.43 

Oliver Wendell Holmes, Jr. (1841–1935), 
an associate justice on the Supreme Court 
of the United States from 1902 to 1932, 
was a Darwinian who believed that human 
beings differ from other animals only by a 
matter of degree. He despised the idea of 
inalienable right and argued that all ethical 
questions could be reduced to a mere issue 
of dominance, power, death and survival.
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Evolutionary libertarian jurisprudence

The idea of evolution has been quite influential among 
libertarian circles since Maine and Spencer adopted 
this to promote the advantages of economic liberalism. 
Undoubtedly one of the leading libertarian figures 
of all times is the Austrian-born Friedrich A. Hayek 
(1899–1992), who was a prolific writer on a broad range 
of topics, including law, economics, politics and sociology. 
His best known book, The Road to Serfdom (1944), argues 
that the world has little to gain from socialist ideologies 
except oppression and tyranny. With respect to his legal 
theory, Hayek’s most significant contributions are The 
Constitution of Liberty (1960) and the impressive Law, 
Legislation and Liberty, published in three volumes 
between 1973 and 1979. 

Hayek expressed the opinion that human authorities 
must abstain from and guard against any pretension to 
having achieved any perfection concerning knowledge.44 
This line of thought rests on the realization that we are not 
gods, so that it is beyond our mental capacity to achieve a 
perfect knowledge of anything. This is in practice a powerful 
objection to any “special providence model of human law”.44 
As such, the Hayekian insight that humans must not act as 
if they possessed divine knowledge adds “a special force 
to the warning to humans not to play God”.45 

The argument introduced by Hayek that fallible 
authorities of a finite knowledge are incapable of knowing 
for themselves all that is usefully known in the general 
community, leads to the conclusion that better results 
might be achieved by the self-correcting judicial process of 
developing law from precedent to precedent. This preference 
for law as spontaneous order led Hayek also to favour a 
legal system whereby norms change gradually rather than 
suddenly. Such legal norms change according to judicial 
adaptation, not radical legislative change. And this, he 
concludes, can bring more stability to the legal system and 
make it far more predictable.46 

Hayek’s legal analysis in many ways coincides with 
the common-law tradition of government under law.47 But 
he appears nonetheless to have failed to consider that the 
spontaneous order can either be in the pursuit of virtue and 
the good or the pursuit of selfishness and evil.47 Arguably, 
Hayek was so preoccupied with preserving individual 
autonomy that he seems to have failed to realise that the 
world cannot be understood only in the ‘state vs individual’ 
terms. As law professor Douglas Kmiec points out, “the 
individual is located within social groups such as family, 
church, school and the workplace community. Cultural 
order depends greatly upon each person being situated in 
the midst of such intermediary associations, and in so far as 
these associations are far from spontaneous, Hayek appears 
to understate their importance.”48

Hayek’s legal theory is therefore congenial but not 
identical to the common-law tradition, which is founded 
upon the belief in laws which, according to Sir Edward 
Coke (1552–1634), “God at the time of creation of the 
nature of man infused into his heart for his preservation 

and direction.”49 This amounts to saying that a spontaneous 
order without God’s natural law is not liberty, but licence. 
Such distinction between liberty and licence was one 
commonly made by natural rights theorists such as John 
Locke (1632–1704). In describing the “state of nature”, or 
world without government, Locke contended that “though 
this be a State of Liberty, yet it is not a State of License”.50 
In this passage, law professor Randy E. Barnett explains, 
“[b]y liberty is meant those freedoms which people ought 
to have. License refers to those freedoms which people 
ought not to have and thus those freedoms which are 
properly constrained.”51

In his famous Commentaries, Sir William Blackstone 
(1723–1780) asserted that “God, when he created man, 
endued him with freewill to conduct himself in all parts 
of life. He laid down certain immutable laws of human 
nature whereby freewill is in some degree regulated and 
restrained, and gave him also the faculty of reason to 
discover the purport of those laws.”52 Blackstone believed 
that authentic liberty is defined and regulated by eternal 
or natural laws, which everyone is able discover by “right 
reason”. In contrast to this, Hayek sought the judiciary not 
so much in pursuit of ‘reason’ but in the improvement of 
“[an] going order which nobody has designed, an order that 
has formed itself without the knowledge and often against 
the will of authority.”53 However, if there is no reference 
point to law there is also no absolute basis upon which 
judgement can be made. The result is a noticeable lack of 
objective moral standard holding fast for all individuals and 
in all circumstances. At worse, law becomes merely what a 
judge (or a dictator) arbitrarily says it is.34 

Evolutionary legal interpretation

The main effect Darwinism appears to have had on legal 
philosophy is in the challenge it posed to traditional beliefs 
in Western societies concerning the “superiority of the fixed 
and final”.54 Change, in Darwinian terms, is the essence of 
the good, this identified with organic adaptation, survival 
and growth. Accordingly, the goal of legal interpretation 
no longer becomes the search for absolute principles or 
objectives but rather the search for the processes that 
generate the ‘right kind’ of change. As a result, Bradley 
C.S Watson explains, 

“What materially is becomes more important 
than what ought to be, because only the former 
can be observed by the new empirical science. 
In the absence of fixity, morals, politics, and 
religion are subject to radical renegotiation and 
transformation. Essences are no longer the highest 
object of inquiry, or indeed any object of inquiry. 
Rather, science concentrates on particular changes 
and their relationship to particular useful purposes 
… Philosophy is reduced from the ‘wholesale’ to 
the retail level, from the realm of general ideas 
to the realm of particular effects … Instead of 
concentrating on metaphysics, or even politics in 
the full Aristotelian sense, we are in effect freed to 
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concentrate on policy—or in Dewey’s language, 
‘the things that specifically concern us’.”55 

Contemporary political and judicial actors have 
borrowed from Darwinism to construct a legal philosophy 
that is increasingly divorced from any sense of constitutional 
restraint, which they have actually replaced with “an organic 
conception of a state unlimited in principle”.56 In this way 
the constitution is no longer the basic structure of society, 
to be conceived as a limit to the exercise of governmental 
powers, but analysed in the light of a ‘progressive’ view 
whereby even our most basic laws grow organically through 
history. Under such circumstances, 

“Constitutional interpretation therefore involves 
perceiving and clearly articulating the direction of 
evolutionary change for an organic document that 
serves the needs of an organic state. Those who 
possess an insight into History—namely, those 
sitting on the Supreme Court—must redefine 
outdated notions of liberty, justice, and equality. 
Their aim is to aid a process that is outside the 
full control of any one individual or institution. 
The historical process is an immense struggle for 
survival…, and good fortune is indispensable to a 
proper unfolding of History.”57

As a direct result of the idea of legal evolution, 
many judges and legal scholars have postulated that their 
countries’ constitutions must be interpreted as if they are 
living documents, instead of interpreting these documents 
according to their original (or literal) meaning.58 This 
apparently ‘progressive’ view regards the written 
constitution of liberal democracies such as Australia and 
the United States as old-fashioned documents that must 
be constantly ‘revised’ and ‘updated’. The small juridical 
elite is therefore called on to provide a ‘contemporary’ 
meaning to the constitutional text, “as its words are 
perceived by succeeding generations of people, reflected 
in [the] court”.59 

These ‘progressive’ jurists would probably be 
surprised to know that one of the earliest advocates of their 
‘living-constitution’ approach was the pro-slavery leader 
Alexander H. Stephens (1812–1883), who was a barrister 
from Georgia and Vice-President of the Confederate 
States during the American Civil War. In his most famous 
political speech, in 1861, he described the pro-slavery 
confederated states as progressive societies, “the very 
antithesis of a traditional society”.60 To Stephens, the idea 
of progress implied the regular reinterpretation of the 
‘old constitution’, to bring it up to date with the ongoing, 
evolutionary needs of society.60

In actual fact, even the Nazis themselves developed a 
concept of ‘living constitution’. According to Nazi jurists 
the German legal system should not be based on fixed rules 
but evolve in a continuous flow as a living document.61 From 
the very beginning, those Nazi jurists placed great stock in 
the introduction of new principles of legal interpretation 
as a symbol of their ‘new thinking’.62 Since what mattered 
for them was not the influx of new legislation, but the 

ongoing interpretation of the existing ones (and its resulting 
adaptation to the alleged needs of community), the Weimar 
Constitution was never formally abrogated by the Nazi 
regime. Rather than overruling the old legal system en bloc, 
the Nazis opted for adopting a method of interpretation that 
deliberately distorted the original nature of legal norms. 
The Nazi approach to legal interpretation is summarised 
by the German jurist and legal historian Michael Stolleis 
as follows: 

“Disregard of original legislative intent by 
ideologically guided judges became far more 
significant in everyday legal life of National 
Socialism than injustice directly commanded by the 
lawmaker … Already during the Weimar Republic, 
wide segments of the judiciary had chosen to 
oppose the democratically legitimized legislative 
body. That is why the Nazis’ call to ‘overcome 
narrow normativism’ through legal interpretation 
no longer posed any problems of method … Both 
during the period of the seizure of power and during 
the war, interpreting the old law under the guidance 
of … ideology proved a superior approach than 
legislating new law. It was faster and more flexible, 
and in individual cases it could be more easily 
criticised and invalidated.”63 

Conclusion

To be consistent with Darwinism, jurists may need to 
embrace a materialistic worldview that denies any external 
or metaphysical source of rights and laws. In this worldview, 
the only stable thing in an evolving universe is change 
itself. The whole Western tradition of ‘inalienable rights’ 
is dismissed as a mere superstition by individuals who 
inhabited a less evolved age. After all if humans evolve 
so must also their laws, including the most ‘fundamental’ 
ones, because these laws are neither immutable nor based on 
universal principles.64 This new paradigm helps explain why 
the high esteem, in which some of the greatest jurists of the 
common law such as Fortescue, Coke and Blackstone were 
once held, seems to have almost entirely vanished, along 
with their teachings which are not even properly taught in 
most of our law schools. 
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